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L

RIDER TO OCCUPANCY PERMIT APPLICATION

Pursuant to an agreement between the New York State Thruway Authority (the
"Authority") and MFS Network Technologies, Inc. (''MFSNT'') (now known as "Adesta
Communications, Inc. ("Adesta"», whereby a Fiber Optics Facility was constructed within the
Authority ROW (the UFacility'1. and MFSNT was authorized to enter User agreements subject to
Authority approval, Williams Communications. Inc. ("Williams") entered into an agreement
approved by the Authority with MFSNT to use that Facility. Williams has requested an
occupancy pennit to expand the Facility by means ofan additional fiber access connection at the
subject location. The Authority has agreed to issue such pennit upon the tenns and conditions
SUbject location. The Authority has agreed to issue such pemlit upon the tenns and conditions
hereof, including that Williams shall obtain agreement from Adesta that Adesta (or its
contractors, including Williams, ifAdesta con1:r.lcts with Williams to perfonn the work) shall
construct and be responsible for sllch expanded Facility, and that Williams shall pay the
Authority an annual connection fee as rent.

The following additional terms and conditions are incorporated into fonn TA-41337
(2-98), the Occupancy Pennit Applictl.tion (which, inter alia, incorporates by reference the tenns
and conditions of the New York State 11uuway Occupancy and Work Pennit Accommodati<;>n
Policy). In the event of any conflict or inconsistency between this Rider and the tenns of the
fann TA~41337 (2-98), the tenns of this Rider shall govern and control.

1. Definitions

The following tenns when used in this Rider shall have the following meanings:

Pennit Agreement: This Rider. form TA-41337 (2-98) and, all documents incorponted
therein, are hereinafter referred to as the "Pemlit Agreement!'

Adesta: Adesta Comnnmications, Inc. (formerly known as MFS Network Technologies,
Inc.), its successors and assigns.

Authority:' The New York. State Thmway Authority, its suCcessors and assigns.

Permittee: Williams Communications. Inc., its successors and assigns (or Williams).

n. Wwl

A. The purpose of this Pennit Agreement is to set forth the terms tl.nd conditions for
an additional fiber access connection fOT Williams's communications systems at New York State
Thnlway Milepost 369.8, approximately __* feet to the TIlJ1JWtl.y ROW line at -,--,--:*c,,---­
(the ''Pennit Areaj to an off-Throwaypoint of presence ("'POP") owned or leased by the
Permittee. This connection is generally described as being located at crossing ofthe Thruway
and Union Street, Rochester within the Authority's Buffalo Division and designated by Drawing
Milepos1369.8 ("Union Street POP Connection").

1. The Authority shan pennit Williams 10 connect one 96 fiber cable in each
of2 innerducts from the Facility to the ROW line, provided thllt Williams

*See attached site drawings within o~cupancy Permit
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carry out such connection by constructing: (a) three ductst each
containing fOUT (4) 1If. inch innerducts, from the Vault to the ROW line;
and (b) a single trench containing twelve (12) 1Y. inch innerducts from the
Vault to the Facility an as more particularly described in the plans
attached hereto as Exhibit 1. For purposes of clarification, from the
Facility to the Vault, each ofthe 96liber cables shall be contained in one
innerduct and from the Vault to the Right ofWay linc, each ofsuch cables
shall be contained in one innerduct. Williams shall obtain agreement with
Adesta to expand its existing facility to accommodate and anange for the
construction ofsuch connection in accordance with the design criteria
herein. In addition to this permit, a work pennit, which work pennit shall
contain any and all conditions required by the Authority, shall be required
for any specific construction or maintenance work activity on Authority
property. The design plans and the Permit Area shall be approved by the
Division Director and the ChiefEngineer of the Authority or his designee
prior to issuance of a work permit. As-builts shall be filed with the Chief
Engineer and incorporated into this Pennit Agreement when completed.

Construction details shall include the following: twelve (12) 1~ inch
ducts (6 in and 6 out) connected to the existing Facility at a hand hole; and
proceeding thence to an underground work vault on Authority property,
adjacent to the Authority ROW line, with inner dimensions of 12 X 7 X 6
feet minimum. and thence in 3 ducts, each containing 4 innerducts, from
the Vault to the Authority ROW line at a point safely and practicably
accessible for construction and maintenance from off-ROW public
property. In aU other respects, construction details shan be the same as the
existing Adesta Facility. Work shall be confined to that shown in the
plans attached hereto and made a part hereof as Exhibit 1

2. Pennittee shalt require Adesta, at no cost or expense to the Authority, to
be responsible for the construction and maintenance of the additional
access connection. Adesta may perform such work through contractual
arrangements with others. inclUding WiUiams or WiUiams's contractors.

3. Permittee shall comply with alt applicable laws. rules and regulations,
inclUding, without limitation, aU envirorunental taws.

4. In. addition to. and not in limitation of. Pennittee's liability and
indemnification obligations pursuant to Section N. B. of the Occupancy
and Work Pennit Accommodation Policy, in no event sball Permittee be
entitled to recover lost profits or consequential damages from the
Authority.

S. The Authority shall have the right to approve final plans for the
installation and location of the additional fiber access connection.

~2-
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6. Permittee shall require Adesta to provide the Authority with evidence of
insurance in amounts and form reasonably satisfactory to the Authority
with respect to all construction activity to be perfonned by or on behalf of
Pennittee.

7. Permittee shall require Adesta to relocate the additional fiber access
connection at no cost to the Authority if the Authority. in its sole
discretion. requires relocation for any reason. Nothing herein is intended
to alter Williams' obJigation to reimburse Adesta under the User
Agreement

8. At the expiration of the Agreement. title to the Facility and cable shall be
governed by the existing agreements between Adesta and the Authority
and Adesta and Williams.

9. Permittee shall not access the fiber access connection from Thruway right
o f~y; acees!> for all construction and maintenance activities shall be
eXclusively from pUblic right ofway adjacent to the Tbruway ROW line.

10. Permittee asserts that a dispute has arisen between the parties in relation to
Pennittee's rights to an additional fiber access connection at the subject
location. Pennittee and the Authority are desirous of resolving aU disputes
with the subject location, and they acknowledge and agree that this Pennit
Agreement will settle any such disputes. Pennittee hereby settles and
releases and agrees to hold harmless the Authority from any and all claims
it may have with respect to this Permit Agreement or any other agreement
it may have with the Authority or Adesta concerning an additional fiber
access connection at this location.

This Permit Agreement shall not be construed as an admission ofliability,
fault or otherwise on the part of any party and, inasmuch as it is entered
into in settlement of alleged disputes related solely to the connection at
this location, shall not be admissible for any purpose in connection with
any other dispute, claim or litigation.

11. If additional fibers are installed in either of Williams' two inneroucts on
the backbone Facility. WiIlilJms shall promptly notify the Authority of
e:lch fiber and ofeach Authority npproved access connection location to
such Facility that it intends to use. Without limiting the foregoing,
Williams shall promptly notify the Authority ofany additional fibers to be
installed at the location covered by this Pennit Agreement. The parties
hereto agree that failure to furnish su~h notice shall be deemed a material
breach of this Pennit Agreement.

In addition to paying additional fees as provided for in Article n. B.
Permittee win be required to obtain: (a) a work permit from the Authority
for such additional fiber installation; and (b) consent from Adesta on all of

,
-J-
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such terms as are agreed to by Adesta by executing this Permit
Agreement.

If additional fibers are installed, this Permit Agreement will be amended to
reflect such addition, :md the Authority reserves the right to increase

. insurance and bond requirements ifit, in its sole discretion, deems such
escalation to be necessary. Although this Penni. Agreement provides for
the pOSSibility ofinstalling additional fibers, the Permittee understands and
agrees that: (a) installation will onJy be permitted in 4 innerducts. i.e., the
two innerducts connecting to Williams' existing 96 fiber cable located in
the backbone Facility and the two innerclucts connecting to the Williams'
second innerduct on the backbone FaCility; and (b) nothing herein shall
obligate the Authority to allow such fiber count to be increased unless all
of the Authority's engineering conditions in connection with such increase
bave been met, including, but not limited to, submission of design plans
that are fully approved by the Division Director and the ChiefEngineer of
t11e Authority

12. The Authority at anytime shall have the right to audit the number offibers
composing the POP Connection at this location,

B. Economjc Terms

Rent shall be paid as fonows:

(1) A. Permittee shall pay to the Authority an annual fee calculated at the
rate of: Ca) $400 per fiber for each oflhe ninety-six (96) fiber composing
the POP Connection and (b) $333 for each fiber in excess of ninety-six
(96) fibers composing the POP Connection, where the total number of
fibers at the connection is increased beyond ninety-six (96) fibers in
accordance with any rights Pennittee may have under the User Agreement
and subject to an teons and conditions oftllis Pennit Agreement.

'.

B. The annual fee set forth ill Paragraph (l)A. shall be escalated
annually by the same percentage that the Albany, New York Consumer
Price Index, increases annually. Notwithstanding the foregoing, in no
evenl shall the increase of any annual fee be greater than 5% or less than
2.54%, compounded per annum.

(2) Rent Cor the first yenr (i.e.• the dnte of execution oftbis Pennit Agreement
through the end of the first anniversary thereof) shall be paid upon the
execution of this Rider by Permittee. During the tenn of the Agreement.
rent for each other year shalt be paid annually in advance on or before
each anniversary of the date oftbis Permit Agreement.

(3) Permittee shall pay the first year's annual fee set forth in Paragraph (1)A.
abovc, plus a11 one-time non-recmring fees required by the Authority for
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such Occupancy Pennits. prior to issuance of the Work Pennit required
per Article II. A. 1. above. .

c. I=

The term ofthis Pennit Agreement shall commence upon the date of execution of
this Pennit Agreement and shall terminate upon the termination ofthe User
Agreement. Notwithstanding anything to the contrary in this Permit Agreement,
includin& but not limited to fann TA-41337 (2-98) and the OCCUp<lJlcy and Work
Pennit Accommodation Policy, absent a material breach by Permittee ofthis
Permit Agreement. this pennit may not be revoked prior to the end of term of the
User Agreement.

D. RestrictionsINYSTA ReseJVed Rjgbts

1. Permittee may not assign or transfer its rights or obligations hereunder,
either voluntarily or involuntarily, with respect to the leased space: to any
other party without the prior written consent of the Authority.
Notwithstanding the foregoing, this Article shaH not prevent:
(a) Permittee from assigning or transferring its rights and obligations
hereundcr to an Affiliate as defined below; or (b) the lease or license of
fiber strands. the proVision of indefeasible rights of use grants. teases or
other rights to use sueh fibers in Pennittee's systems to third party
customers ofPermittee. Furthermore, with each such notice, Permittee
shall certify that such licensee, sub-lessee or other user has no
involvement, affiliation or known contact with any entity intcnding to
utilize the facility for an illegal purpose or entity, individual or member of
any organized crime organization or similar criminal enterprise. Nothing
contained herein shall prevent or impair the Authority from transferring or
assigning the Thruway, the Agreement or any of its rights or obligations
thereunder.

"Affiliate" shall mean any party controlling, controlled by or under
common control with Williams.

2. The rights granted to Permittee under the Agreement shall be non­
exclusive.

3. Additional terms:

(a) Holding Over

Any holding over by the Permittee after the expiration of the Term
without the Authority's prior written consent shall be treated as a daily
tenancy at sufferance at a rate equal to 1.50 times the Fixed Rent then in
effect plus other charges herein provided (prorated on a daily basis). The
Pennittee shall also pay to the Authority all damages. direct and/or
indirect, sustained by reason or any such holding over. Otherwise, such

- 5 ;
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holding over shall be on the tenns and conditions set forth in this
Agreement as far as applicable. .

(b) Entire Agreement

This Pennit Agreement granted in conjunction with the User
Agreement ofApril 12,1999 contains the entire Agreement between the
parties hereto regarding the subjeel matter hereof.

(c) Waiver Amendment

No modification, waiver, amendment, discharge or change of this
Agreement shall be valid unless the same is in writing and Signed by the
pnrty against which the enforcement of such modification, waiver,
amendment, discharge or change is or may be sought.

(d) Joint Venture

Nothing contained in this Agreement shall be construed to create a
rmrtncrshJp, ajoint venture, an association, a lnlst or other entity. nOr to
constilUle either party as the agent of or for the other.

(e) Severability

lfany term, provision, covenant or condition of this Agreement is
held by a court of competent jurisdiction to be invalid, void or
unenforceable, the remainder of the provisions shall remain in fun force
and elTect Dnd shall in no way be affected, impaired or invalidated.

Agreed to and acknowledged as of the date first above written by individuals duly
authorized on behalfof the parties hereto.

WILLIAMS COMMUNICATIONS, INC.

By: ~L6
Name: F ELBERT
Tille: Itioiney-in-lact

By its execution below, Adesta agrees. with respect to this additional access connection: (I) to
construct and maintain the Vault and the Twelve innerducts, and any and all appurtenances, to be
installed herein at no cost or expense to the Authorityj (2) that the Authority shall be entitled to
all rent payable by Permittee on account of the transaction contemplated hereby; (3) that Adesta

.
- 6.~
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.bal1~..ronn J!1y locales or relocatio..Without c.bargeto tho Ambority; and (4) tbatlho
AuthoritywlU not be responsible for rm:y dillllllg.. exeopt for llltlSS negllgenoe or lnlenlional
damages.

ADBSTA COMMUNICATIONS,lNC.

~~
Name:~ F. Ifz..Vdltll
Title: SeUKJI'l- i/1'CC.rrzesIA~

Agreed and Peanilledlbisli:'i;yof1ilJL., 2000.

NBWYOlUC. STATETU'D"""AY AUTHORITY

, ."
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RIDER TO OCCUPANCY PERMIT APPLICATION

PUniuant to an agreement between the New York State Thruway Authority (the
'~Authority") and M:FS Network Technologies, Inc. e''MFSm"') (now known as "Adesta.
Communications, Inc. CUAdesta"». whereby a Fiber Optics Facility was constructed within the
Authority ROW (the "Facility"), and MFSNT was authorized to enter User agreements subject to
Authority approval, Williams Commwlications, Inc. ("Williams") entered into an agreement
approved by the Authority with .MFSNT to use that Facility. Williams has requested an
occupancy pennit to expand the Facility by means of an additional fiber access connection at the
subject location. The Authority has agreed to issue such permit upon the tenns and conditions
subject location. The Authority has agreed to issue such pennjt upon the tenns and conditions
hereof, including that Williams shall obtain agreement from Adesta that Adesta (or its
contractors, inclUding Williams, ifAdesta contracts with Williams to perform the work) shall
construct and be responsible for such expanded Facility, and that Williams shall pay the
Authority an annual connection fee as rent.

The following additional teIDlS and condit~ons are incorponited into fonn TA-41337
(2-98), the Occupancy Permit Application (which, inter alia" incorporates by reference the tenns
and conditions oftbe New York State 'Thruway Occupancy and WorkPennit Accommodation
Policy). In the event of any conflict or inconsistency between this Rider and the terms of the
form TA·41337 (2·98). the tenns ofthis Rider shall govern and control.

l Definitions

The following tenns when used in this Rider"shall have the following meanings:

Pennit Agreement: This Rider, form TA-41337 (2-98) and, all documents incoIjlOnted
ther.:em., are hereinafter referred to as the "Pennit Agreement"

Adesta: Adesta Communications, Inc. (fonnerly known as MFS Network Technologies,
Inc.), its successors and assigns.

Authority: The New Yode: State 11mJway Authority. its successors and assigns.

Pennittee: Williams Communications, Inc., its successors and assigns (or Williams).

II. ilil=lI

A. The purpose of this Permit Agreement is to set forth the tenns and conditions for
an additional fiber access connection for Williams's communications systems at New York State
Thruway Milepost 422.74, approximately _*_ feet to the Thruway ROW line at *
(the "Permit Area") to an off-Thruway point ofpresence (''POP'') owned Dr leased-:7by-"=th-e--­
Permittee. This connection is generally descnbed as being located at the crossing of the
Thruway and Galleria Drive within the Authority's Buffalo Division and designated by Drawing
Milepost 422.74 ("Galleria Drive POP Connection").

I. The Authority shall pennit Williams to connect one 96 fiber cable in each
of2 innerducts from the Facility to the ROW line. provided that Williams

~See AttAched site drawings within Occupancy Permit.
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carry out such connection by const:nlcting: (a) three ducts, each
containing four (4) lY.. inch innerducts, from the Vault to the ROW line;
and (b) a single trench containing twelve (12) Iv.. inch iIUlcrducts from the
Vault to the Facility all as more particularly described in the plans
attached hereto as Exhibit I. For purposes of clarification. from the
Facility to the Vault, each of the 96 fiber cables shall be contained in one
innerduct and from the Vault to the Right of Way line, each of such cables
shall be contained in one innerduct. Williams shall obtain agreement with
Adesta to expand its existing facility to accommodate and arrange for the
construction of such connection in accordance with the design criteria
herein. In addition to this permit, a work permit. which work pennit shall
contain any and all conditions required by the Authority, shall be required
for any specific construction or maintenance work activity on Authority
property. The design plans and the Permit Area shall be approved by the
Division Director and the Chief Engineer of the Authority or his designee
prior to issuance of a work permit. As-builts shall be filed with the Chief"
Engineer and incorporated into this Pennit Agreement when completed.

Construction details shall include the following: twelve (12) 1~ inch
ducts (6 in and 6 out) connected to the existing Facility at a hand hole, and
proceeding thence to an underground worle vault on Authority property,
adjacent to the Authority ROW line, with inner dimensions of 12 X 7 X 6
feet minimwn, and thence in 3 ducts, each containing 4 innerducts, from
the Vault to the Authority ROW line at a point safely and practicably
accessible for construction and maintenance from off-ROW public
property. In all other respects, con.st:Iuction details shall be the same as the
existing Adesta Facility. Worle shall be confined to that shown in the
plans attached hereto and made a part hereof as Exhibit 1.

2. Permittee shall require Adesta, at no cost or expense to the Authority, to
be responsible for the construction and maintenance of the additional
access connection. Adesta may perfonn such work through contractual
anangements with others, including Williams or Williams's contractors.

3. Pennittee shall comply with all applicable laws, rules and regulations,
including, without limitation, all environmental laws.

4. In addition to, and not in limitation of, Permittee's liability and
indemnification obligations pursuant to Section 'N. B. of the Occupancy
81)d Worle Permit Acconunodation Policy, in no event shall Permittee be
entitled to recover lost profits or consequential damages from the
Authority.

s. The Authority shaJJ havetha right to approve fmal plans·forthe
installation and location of the additional fiber access connection.

- 2-
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6. Pennittee shall require Adesta to provide the Authority with evidence of
insurance in amounts and fann reasonably satisfactory to the Authority
with respect to all construction activity to be perfonned by or on behalf of
Permittee.

7. Pcnnittee shaH require Adesta to relocate the additional fiber access
connection at no cost to the Authority if the Authority, in its sole
discretion, requires relocation for any reason. Nothing herein is intended
to alter Williams' obligation to reimburse Adesta under the User
Agreement.

8. At the expiration ofthe Agreement, title to the Facility and cable shall be
governed by the existing agreements between Adesta and the Authority
and Adesta and Williams.

9. Pennittee shall not access the fiber access cQIlIlcction from Thruway right
ofway; access for all construction and maintenance activities shall be
exclusively from public right ofway adjacent to the Thruway ROW line.

10. Permittee asserts that a dispute has arisen between the parties in relation to
Pennittee's rights to an additional fiber access connection at the subject
location. Permittee and the Authority are desirous of resolving all disputes
with the subject location, and they acknowledge and agree that this Permit
Agreement will settle any such disputes. Pennittee hereby settles and
releases and agrees to hold harmless the Authority from any and all claims
it may have with respect to this Permit Agreement or any other agreement
it may have with the Authority or Adesta concerning an additional fiber
access connection at this location.

This Pennit Agreement shall not be construed as an admission of liability.
fault or otherwise on the part ofany party and, inasmuch as' it is entered
into in settlement ofalleged disputes related solely to the connection at
this location,. shall not be admissible for any pUIpose in connection with
any other dispute, claim or litigation.

11. If additional fibers are installed in either of Williams' two innerducts on
the backbone Facility, Williams shall promptly notifY the Authority of
each fiber and of each Authority approved access connection location to
such Facility that it intends to use. Without limiting the foregoing.
Williams shall promptly notifY the ADthority of any additional fibers to be
installed at the location. covered by this Permit Agreement. The parties.
hereto agree that failure to furnish such notice shall be deemed a material
breach ofthis Permit Agreement.

In addition to paying additional fees as provided for in Article II. B.
Permittee will be required to obtain: (a) a work pennit from the Authority
for such additional fiber installation; and (b) consent from Adesta on all of

- 3-
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such tenns as are agreed to by Adesta by executing this Pennit
Agreement.

If additional fibers are installed, this Pennit Agreement will be amended to
reflect such addition, and the Authority reserves the right to increase
insurance and bond requirements ifit, in its sole discretion, deems such
escalation to be necessary. Although this Permit Agreement provides for
the possibility of installing additional fibers, the Pennittee understands and
agrees that: (a) installation will only be pennitted in 4 innerducts, i.e., the
two innerducts connecting to Williams' existing 96 fiber cable located in
the backbone Facility and the two innerducts connecting to the Williams'
second innerduct on the hackbone Facility; and (h) nothing herein shall
obligate the Authority to allow such fiher count to be increased unles' all
of the Authority's engineering conditions in connection with such increase
have been met, including, but not limited to, submission of design plans
that are fully approved hy the Division Dire<;tor and the ChiefEngineer of
the Authority .

12. The Authority at any time shall have the right to audit the number offlbers
composing the POP Connection at this location.

B. EcoDomic Teons

Rent shall be paid as follows:

(I) A. Permittee shall pay to the Authority an annual fee
calculated at the rate of: (a) $400 per fiber for each ofthe ninety­
six (96) Iiber composing the POP Connection aild (b) $333 for
each fiber in excess ofninety-six (96) Iihers composing the POP
Connection, where the total number offibers at the connection is
increased beyond ninety-six (96) fibers in accordance with any
rights Permittee may have under the User Agreement and subject
to all terms and conditions of this Pennit Agreement.

B. The annual fce set forth in Paragraph (I)A. shall be
escalsted annually by the same pen:entage that the Albmy, New
York Consumer Price Index, increases annually. Notwithstanding
the foregoing, in no event shall the increase of any annual fee be
greater than 5% or less than 2.54%, compounded per armum.

(2) Rent lbr the first year (i.e., the date ofexecution ofthi' Pennit
Agreement through the end ofthe Iirst anniversary thereof) shall
be paid upon the execution ofthis Rider by Pennittee. During the
term ofthe Agreement, rent for each other year shall be paid
annually in advance on or before each a.rmiversar)t of the date of
thi, Fermit Agreement.

- 4-
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(3) Pennittee shall pay the first year's annual fee set forth in Paragraph
(l)A. above, plus all one~time non-recurring fees required by the
Authority for such Occupancy Permits, prior to issuance of the
Work Pennit required per Article II. A. 1. above.

C. Thrm

The term of this Pennit Agreement shall commence upon the date of execution of
this Pennit Agreement and shall tenninate upon the tennination of the User
Agreement. Notwithstanding anything to the cODtraI)' in this Permit Agreement,
including, but not limited to form TA-41337 (2-98) and the Occupancy and Work
Permit Accommodation Policy. absent a material breach by Permittee ofthis
Pennit Agreement, this pennit may not be revoked. prior to the end oftenn ofthe
User Agreement

D. Restrictions/NYSTA Reserved Rights

1. Permittee may not assign or transfer its rights or obligations hereunder.
either voluntarily or involuntarily. with respect to the leased space to any
other party without the prior written consent of the Authority.
Notwithstanding the foregoing, this Article shaH not prevent:
<a) Permittee from assigning or transferring its rights and obligations
hereunder to an Affiliate as defined below; or (b) the lease or license of
fiber strands, the provision ofindefeasible rights ofuse granlS, leases or
other rights to use such fibers"'in Permittee's systems to third party
customers ofPermittee. Furthennore, with each such notice, Permittee
shall certify that such licensee, sub-lessee or other user has no
involvement., affiliation or known contact with any entity intending to
utilize the facility for an illegal purpose Or entity, individual or member of
any organized crime organization or similar criminal enterprise. Nothing
contained herein shall prevent or impair the Authority from"transfening or
assigning the Thruway. the Agreement or any ofits rights or obligations
thereunder.

··Affiliate" shall mean any party controlling. controlled by or Wlder
conunon control with Williams.

2. The rights granted to Permittee under the Agreement shall be non-
exclusive. "

3. Additional tenns;

(a) Holding Oyer

Any holding over by the Permittee after the expiration of the Tenn
without the Authority's prior written consent shall be treated as a daily
tenancy at sufferance al a rate equal to l.50 times the Fixed Rent then in
effect plus other charges herein provided (prorated on a daily basis). The

-5-
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Pennittee shall also pay to the Authority all damages, direct and/or
indirect, sustained by reason of any such holding over. Otherwise, such
holding over shall be on the tenns and conditions set forth in this
Agreement as far as applicable.

(b) Entire Agreement

This Permit Agreement granted in conjunction with the User
Agreement ofApril 12. 1999 contains the entire Agreement between the
parties hereto regarding the subject matter hereof. .

(c) Waiver Amendment

No modification, waiver, amendment, discharge or change of this
Agreement shall be valid unless the same is in writing and signed by the
party against which the enforcement ofsuch modification. waiver,
amendment, discharge or change is or may '(je sought.

Cd) JojntVenh1re

Nothing contained in this Agreement shall be construed to create a
partnership. ajoint venture, an association, a trost or other entity, nor to
constitute either party as the agent ofor for the other.

(e) Severability

Ifany term, provision, covenant or condition ofthis Agreement is
held by a court ofcompetent jurisdiction to be invalid, void or
unenforceable, the remainder ofthe provisions shall remain in full force
and effect and shall in no way be affected, impaired or invalidated.

Agreed to and aclcnowledged as oflbe date first above written by individuals duly
authorized on behalf oftbe parties hereto.

WILLIAMS COMMUNICATIONS, INC.

By: ~L6
Name: T. F. ELBERT
TItle: Attorney.in.fact

By its execution below, Adesta agrees, with respect to this additional access connection: (1) to
construct and maintain the Vault and the Twelve innerducts, and any and all appurtenances, to be
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Contract BrIef

-- 1-- fl5.oo8

File Number C00733

Contract Narml RIDER TO OCCUPANCY PERMIT APPLICATION - POP - SYRACUSE METRO
LONGBRANCH MEET-ME

Conltact From Williams Communications, Inc.

Contract To New York State Thruway Authority

,A,greement Type Permit;

EKective Date 11 f1312000

Evergreen No

To Party Notice Address

Consideration

Legal

Tenn

Termination

Insurance
Requirements

DeliYerables

Comments

Assignability

Relocation

New York Stale Thruway Authority

Director Albany Div. lbruway

POBox 189

Albany, NY 12201

Annual Fee: $400 per fiber for each of the 96 fibers composing \he pop Connection
and $333 for each fiber In excess of 96 fibers composing the POP ConnecUon, where
total number of fibers at the connection is more than 96. Annual fee sUbject to annual
escalation by same percentage that Albany, NY CPI increeseS. in no event shall
increase be greater than 5% or less than 2.54%.

Additional fiber acc.ess connection for Williams' system at New York Stale ThnJway
Milepost 288 to Winiams' off·Thruway POP located at Long Branch Road within the
Authority's Syracuse ONision and designated by Drawing MDepost 2ee ("lONG
BRANCH/SYRACUSE METRO CONNECTION")

Term of Pennit Agreement shan tennlnate upon tennination of User Agreement (20
years after acceptance of Williams Fibers)

Except for default by Permittee, Pennit may not be revoked prior to end of term of User
Agreement

Williams shall require Adesta to provide Authority with proof of insurance. (Section 6)

Williams shall me as-builts with the Authority's Chief Engineer upon completion of
construction. (Section 1)

User Agreement for Innerduct (4/12199) between MFS Network Technologias (NOW
ACESTA) and Wiliams - COOl37.004 (99E0591.oo). ADDITIONAL FIBERS: If
additional fibers are Installed in either of Willfams' two innerduets on the backbone
Facility, Williams shall promptty notify Authority of each fiber and of each Authority
approved access connection location to such Facility thatll. intends to use. Failure to
provide such notice shall be deemed a material breach of Agreement. Permit
Agreement will be amended to reflect such addition end sel forth additional fees.
(Section II)

Permittee may not assign or transfer rights without prior written consent of Authority.
Permittee may lease or license fiber strands. grant IRUs, leases or other rights to use
such fibers to third party customers. (Section II, D)

Williams shall require Adests to relocate the additional fiber access connection at no
cost to Authority If Authority requires relocation for any reason; however. this does not
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Contract Brief

alter Williams' obligation to reimburse Adesta under the User Agreement. (Section 7)

Maintenance Adesta, at no expense to AuthorIty, responsible for construction and maintenance of the
additional connection. (Section 2)

Line Information Williams permitted tq connect one (1) 96-fiber cable in each of two (2) lnnerducls from
Facllity to ROW. Williams to construct three (3) ducts, each with four (4) 1.25"
lnnerducts from Vault to ROW Hne and a single trench containing twelve (12) 1.25"
innerduct. from the Vault to the Facility.

Una Names Cleveland to New York. ~ Cleveland to Yonkers;

Une Slaies Test State;

Une Counlfes Sample County (XX);

C007331RU

InJType

Third Party Name

Une Segment

Mileage

Comments

IRU Une Components

IRU Une Names

IRU Une States

IRU line Counties
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..... POP Rider for Longhrall

RIDER TO OCCUPANCY PERMIT APPUCATION

Pursuant to an agreement between the New York State Thruway Authority (the
"Authority', and MFS Network Technologies, Inc. ("MFSNT', (now known as "Adesta
Communications, Inc. C'Adesta")), whereby a Fiber Optics Facility was constructed within the
Authority ROW (the ''Facilityn), and MFSNf was authorized to enter User agreements subject to
Authority approval, Williams Conununications, Inc. ('Williams") entered into an agreement
approved by the Authority with WSNT to use that Facility. Williams has requested an
occupancy pennit to expand the Facility by means of an additional fiber access connection at the
subject location. The Authority has agreed to issue such permit upon the tenns and conditions
subject location. The Authority has agreed to issue such permit upon the tenns and conditions
hereof, including that Williams shan obtain agreement from Adesta that Adesta (or its
contractors. including Williams, ifAdesta contracts with Williams to perform the work) shaH
construct and be responsible for such expanded Facility. and that Williams shall pay the
Authority an annual connection fee as rent.

The following additional terms and conditions are incorporated into form TA-4l337
(2·98), the Occupancy Permit Application (which, inter alia, incorporates by reference the terms
and conditions of the New York State Thruway Opcupancy and Work Pennit Accommodation
Policy). In the event ofany conflict or inconsistency between this Rider and the tenos of the
fonn TA-41337 (2-98), the tenns ofthis Rider shal180vem and control.

1. Definitions

The following terms when used in this Rider'shall have the following meanings:

Permit Agreement: This Rider, form TA-41337 (2-98) and, an documents incotJlorated
therein, are hereinafter referred to as the "Permit Agreement"

Adesta: Adesta Communications, Inc. (fonnerly knO'i"lIl as:MFS Network Technologies,
Inc.), its successors and assigns.

Authority: The New York State 'Thruway Authority. its successors and assigns.

Pennittee: Williams Communications, Inc.• its successors and assigns (or Williams).

TI. ilinmI

A. The purpose of this Permit Agreement is to set forth the tenns and conditions for
an additional fiber access connection for Williams's communications systems at New York. State
Thruway Milepost 288, approximately _*_ feet to the Thruway ROW line at -7*:'--c.--­
(the "Permit Area") to an off-Tluuway point ofpresence ("POP', owned or leased by the
Permittee. This connection is generally described as being located at Long Branch Road within
the Authority's Syracuse Division and designated by Drawing Milepost 288 ("Long
Branch/Syracuse Metro Connection").

1. The Authority shall permit Williams to connect one 96 fiber cable in eaeh
of2 innerducts from the Facility to the ROW line, provided that Williams

*See attached site dravings vithin qccupancy Permit



- POP Riderfor LOllgbrolJI

carry out such connection by constructing: (a) three ducts, each
containing four (4) lY4 inch innerduets, from the Vault to the ROW line;
and (b) a single trench containing twelve (12) 111.. inch innerducts from the
Vault to the Facility all as more particularly described in the plans
attached hereto as Exhibit 1. For purposes of clarification, from the
Facility to the Vault, each of the 96 fiber cables shall be contained in one
innerduct and from the Vault to the Right ofWay line, each of such cables
shall be contained in one inncrduct. Williams shall obtain agreement with
Adesta to expand its existing fueility to accommodate and arrange for the
construction of such connection in accordance with the design criteria
herein. In addition to this pennit, a work permit. which work pennit shall
contain any and all conditions required by the Authority, shall be required
for any specific construction or maintenance work activity on Authority
property. The design plans and the PelJIlit Area shall be approved by the
Division Director and the ChiefEngineer of the Authority or his designee
prior to issuance of a work pennit. As-builts shall be filed with the Chief
Engineer and incorporated into this Permit Agreement when completed.

Construction details shall include the following: twelve (12) 114 inch
ducts (6 in and 6 out) cOI1Ilected to the existing Facility at a hand hoh; and
proceeding thence to an underground work vault on Authority property,
adjacent to the Authority ROW line. with inner dimensions of 12 X 7 X 6
feet minimum, and thence in 3 ducts, each containing 4 innerduct~ from
the Vault to the Authority ROW line at a point safely and practicably
accessible for construction and maintenance from off-ROW public
property. In all other respects. construction details shall be the same as the
existing AdestaFacility. Work shall be confined to that sho'Wll in the
plans attached hereto and made a part hereofas Exhibit I.

2. Permittee shall require Adesta. at no cost or expense to the Authority. to
be responsible for the construction and maintenance of the additional
access connection. Adcsta may perfonn such work through contractual
arrangements with others, including Williams or Williams's contractorS.

3. Permittee shall comply with all applicable laws, roles and regulations.
including. without limitation. all cnviromnental laws.

4. In addition to. and not in limitation of;, Permittee's liability and
indemnification obligations pursuant to Section IV. B. of the Occupancy
and Work Permit Accommodation Policy, in no event shall Permittee be
entitled to recover lost profits or consequential damages from the
Anthority.

5. The Authority shall have the right to approve final plans for the
installation and location of the additional fiber access connection.
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6. Permittee: shall require Adesta to provide the Authority with evidence of
insurance in amounts and fonn reasonably satisfactory to the Authority
with respect to all construction activity to be perfonned by or on behalf of
Permittee.

7. Permittee shall require Adesta to relocate the additional fib·er access
cOl1Jlection at no cost to the Authority if the Authority, in its sole
discretion, requires relocation for any reason. Nothing herein is intended
to alter Williams' obligation to reimburse Adesta under the User
Agreement.

8. At the expiration of the Agreement, title to the Facility and cable shall be
governed by the existing agreements between Adesta .and the Authority
and Adesta and Williams.

9. Permittee sball not aCCess the fiber access connection from Thruway right
ofway; access for all construction and maintenance activities shall be
exclusively from public right ofway adjacent to the lbruway ROW line.

10. Permittee asserts that a dispute has arisen between the parties in relation to
Permittee's rights to an additional fiber access connection at the subject
location. Pennittee and the Authority are desirous of resolving all disputes
with. the subject location, and they acknowledge and agree that this Pennit
Agreement will settle any slich disputes. Pennittee hereby settles and
releases and agrees to hold hannless the Authority from any and all claims
it may have with respect to this Permit Agreement or any other agreement
it may have with the Authority or Adesta concerning an additional fiber
access connection at this location.

This Permit Agreement shall not be construed as an admission of liability,
fault or otherwise on the part of any party and, inasmuch as it is entered
into in settlement of alleged disputes related solely to the connection at
this location, shall not be admissible for any purpose jn connection with
any other dispute, claim or litigation.

11. Ifadditional fibers are installed in either ofWilliams' two innerducts on
the backbone Facility, Williams shall promptly notify the Authority of
each fiber and of each Authority approved access connection location to
such Facility that it intends to use. Without limiting the foregoing,
WilIiams shall promptly notifY the Authority of any additional fibers to be
installed at the location covered by this Permit Agreement The parties
hereto agree that failure to furnish such notice shall be deemed a material
breach of this Permit Agreement.

In addition to paying additional fees as provided for in Article IT. B.
Permittee will be required to obtain: (a) a wone permit from the Authority
for such additional fiber installation; and (b) consent from Adesta on all of
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such teJDlS as are agreed to by Adesta by executing this Permit
Agreement.

If additional fibers are installed, this Permit Agreement will be amended to
reflect such addition. and the Authority reserves the right to increase
insurance and bond requirements ifit, in its sole discretion, deems such
escalation to be necessary. Although this Pennit Agreement provides for
the possibility of installing additional fibers, the Permittee understands and
agrees that: (a) installation will only be permitted in 4 innerducts, i.e., the
two innerducts connecting to Williams' existing 96 fiber cable located in
the backbone Facility and the two innerducts connecting to the Williams'
second innerduet on the backbone Facility; and (b) nothing herein shall
obligate the Authority to allow such fiber count to be increased unless all
of the Authority's engineering conditions in connection with such increase
have been met. including, but not limited to. submission ofdesign plans
that are fully approved by the Division Director and the ChiefEngineer of
the Authority.

12. The Authority at any time shall have the right to audit the number of fibers
composing the POP Connection at this location.

B. Ecopomic Ieans

Rent shall be paid as follows:

(I) A. Permittee shall pay to the Authority an annual fee
calculated at the rate of: (a) $400 per fiber for each of the ninety­
six (96) fiber composing the POP Connection and (b) $333 for
each fiber in exeess ofninety-six (96) fibers composing the POP
Connection, where the total number offibers at the connection is
increased beyond ninety-six (96) fibm in accordance with any
rights Permittee may have under the User Agreement and subject
to all terms and conditions of this Permit Agreement.

B. The annual fee set forth in Paragraph (1)A. shall be
eticalated annually by the same percentage that the Albany, New
York Conswner Price Index, increases annually. Notwithstanding
the foregoing. in no event shall the increase of any annual fee be
greater than 5% or less than 2.54%. compounded per annum.

(2) Rent for the first year (i.e., the date of execution of this Permit
Agreement through the end of the first anniversary thereof) shall
be paid upon the execution of this Rider by Permittee. During the
tenn of the Agreement, rent for each other year shall be paid
annually in advan[;e on or before each anniversary of the date of
this Pennit Agreement.

;
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(3) Permittee shall pay lhe first year's annual fee set forth in Paragraph
(l)A. above, plus all one-time non-recurring fees required by the
Authority for such Occupancy ~ennits, prior to issuance of the
Work Permit required per Article ll. A. 1. above.

C. Iron

The tenn of this Permit Agreement shall commence upon the date of execution of
this Pennit Agreem.ent and shall terminate upon the termination of the User
Agreement Notwithstanding anything to the contrary in this Permit Agreement,
including, but not limited to form TA-41337 (2-98) and the Occupancy and Work
Pennit Accommodation Policy, absent a material breach by Pennittee ofthis
Permit Agreement, this pennit may not be revoked prior to the end of term of the
User Agreement.

D. RestrietiQDslNYSTA Reserved Rjghts

I. Pennittee may not assign or transfer its rights or obligations hereunder,
either voluntarily or involuntarily. with respect to the leased space to any
other party-without the prior written consent of the Authority.
Notwithstanding the foregoing, this Article shall not prevent:
(a) Permittee from assigning Or transferring its rights and obligations
hereunder to an Affiliate as deflJled below; or (b) the lease or license of
fiber strands. the provision ofindefeasible rights of use grants. leases or
other righIs to USe such fibers "in Pennittee's systems to third party
customers ofPermittee. Fiuthennore. with each such notice. Permittee
shall certify that such licensee, sub-lessee or other user has no
involvement, affiliation or known contact with any entity intending to
utilize the facility for an illegalpurpose or entity, individual or member of
any organized crime organization Or similar criminal enteIprise. Nothing
contained herein shall prevent or impair the Authority from transferring or
assigning the Thruway, the Agreement or any of its rights or obligations
thereunder.

"'Affiliate" shall mean any party controlling, controlled by or under
conunon.control with Williams.

2. The rights granted to Pennittee under the Agreement shall be non­
exclusive.

3. Additional tenns:

(a) Holdjng Dyer

Any holding over by the Permittee after the expiration ofthe Term
without the Authority's prior written consent shall be treated as a daily
tenancy at sufferance at a rate equal to 1.50 times the Fixed Rent then in
effect plus other charges herein provided (prorated on a dalIy basis). The
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Permittee shall also pay to the Authority all damages, direct and/or
indirect, sustained by reason of any such holding over. Otherwise, such
holding over shall be on the terms and conditions set forth in this
Agreement as far as applicable.

(b) Entire Agreement

This Pennit Agreement granted in conjunction with the User
Agreement ofApril 12, 1999 contains the entire Agreement between the
parties hereto regarding the subject matter hereof.

(c) Waiver Amendment

No modification, waiver, amendment, discharge or change of this
Agreement shall be valid unless the same is in writing and signed by the
party against which the enforcement of such modification, waiver,
amendment, discharge or change is or may be sought.

(d) Joint Venture

Nothing contained in this Agreement shall be construed (0 create a
partnership, ajoint venture, an association, a trust or other entity, nor to
constitute either party as the agent of or for the other.

(e) Seyerabilily

If any tenn, provision, covenant or condition of this Agreement is
held by a court of competent jurisdiction to be invalid. void or
unenforceable, the remainder of the provisions shall remain in full force
and effect and shall in no way be affected, impaired or invalidated.

Agreed to and acknoWledged as of the dale first above written by individuals duly
authorized on behalfof the parties hereto.

WILLIAMS COMMUNICATIONS, INC.

By: :{ff$/Ld2
Name: T. F. ELBERT
Title: AlIorney~n.fact

By its execution below, Adesta agrees, with respect to this additional access connection: (1) to
construct and maintain the Vault and the Twelve innerducts, and any and all appurtenances, to be
installed herein at no cost or expense to the Authority; (2) that the Authority shall be entitled to
all rent payable by Pennittee on account of the transaction contemplated hereby; (3) that Adesta
shall perfonn any locates or relocations without charge to the Authority; and (4) that the

;
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